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§204.76 Use of credit bureau or con-
sumer reporting agencies.

(a) The Commission may report de-
linquent debts to consumer reporting
agencies (See 31 U.S.C. 3701(a)(3), 3711).
Sixty days prior to release of informa-
tion to a consumer reporting agency,
the debtor shall be notified, in writing,
of the intent to disclose the existence
of the debt to a consumer reporting
agency. Such notice of intent may be a
separate correspondence or included in
correspondence demanding direct pay-
ment. The notice shall be in conform-
ance with 31 U.S.C. 3711(e) and the Fed-
eral Claims Collection Standards. The
Commission shall provide, in this no-
tice, the debtor with:

(1) An opportunity to inspect and
copy agency records pertaining to the
debt;

(2) An opportunity for an administra-
tive review of the legal enforceability
or past due status of the debt;

(3) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to the Commission to prevent the
Commission from reporting the debt as
overdue to consumer reporting agen-
cies, and provide deadlines and method
for requesting this relief;

(4) An explanation of the rate of in-
terest that will accrue on the debt,
that all costs incurred to collect the
debt will be charged to the debtor, the
authority for assessing these costs, and
the manner in which the Commission
will calculate the amount of these cost;

(5) An explanation that the Commis-
sion will report the debt to the con-
sumer reporting agencies to the det-
riment of the debtor’s credit rating;
and

(6) A description of the collection ac-
tions that the agency may take in the
future if those presently proposed ac-
tions do not result in repayment of the
loan obligation, including the filing of
a lawsuit against the borrower by the
agency and assignment of the debt for
collection by offset against Federal in-
come tax refunds or the filing of a law-
suit against the debtor by the Federal
Government.

(b) The information that may be dis-
closed to the consumer reporting agen-
cy is limited to:

(1) The debtor’s name, address, social
security number or taxpayer identi-
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fication number, and any other infor-
mation necessary to establish the iden-
tity of the individual;

(2) The amount, status, and history
of the claim; and

(3) The Commission program or ac-
tivity under which the claim arose.

[68 FR 64373, Dec. 7, 1993, as amended at 66
FR 54135, Oct. 26, 2001]

§204.77 Referrals to collection agen-
cies.

(a) The Commission has authority to
contract for collection services to re-
cover delinquent debts in accordance
with 31 U.S.C. 3718(a) and the Federal
Claims Collection Standards (31 CFR
901.5).

(b) The Commission will use private
collection agencies where it determines
that their use is in the best interest of
the Government. Where the Commis-
sion determines that there is a need to
contract for collection services, the
contract will provide that:

(1) The authority to resolve disputes,
compromise claims, suspend or termi-
nate collection action, or refer the
matter to the Department of Justice
for litigation or to take any other ac-
tion under this part will be retained by
the Commission;

(2) Contractors are subject to the Pri-
vacy Act of 1974, as amended, to the ex-
tent specified in 5 U.S.C. 552a(m) and to
applicable Federal and State laws and
regulations pertaining to debt collec-
tion practices, such as the Fair Debt
Collection Practices Act, 15 U.S.C. 1692;

(3) The contractor is required to
strictly account for all amounts col-
lected;

(4) The contractor must agree that
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable Commission to deter-
mine whether to pursue collection
through litigation or to terminate col-
lection; and

(5) The contractor must agree to pro-
vide any data in its files requested by
the Commission upon returning the ac-
count to the Commission for subse-
quent referral to the Department of
Justice for litigation.

[68 FR 64373, Dec. 7, 1993, as amended at 66
FR 54135, Oct. 26, 2001]
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§205.1 Purpose and scope.

This part sets forth minimum stand-
ards of professional conduct for attor-
neys appearing and practicing before
the Commission in the representation
of an issuer. These standards supple-
ment applicable standards of any juris-
diction where an attorney is admitted
or practices and are not intended to
limit the ability of any jurisdiction to
impose additional obligations on an at-
torney not inconsistent with the appli-
cation of this part. Where the stand-
ards of a state or other United States
jurisdiction where an attorney is ad-
mitted or practices conflict with this
part, this part shall govern.

§205.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

(a) Appearing and practicing before
the Commission:

(1) Means:
(i) Transacting any business with the
Commission, including communica-

tions in any form;

(ii) Representing an issuer in a Com-
mission administrative proceeding or
in connection with any Commission in-
vestigation, inquiry, information re-
quest, or subpoena;

(iii) Providing advice in respect of
the United States securities laws or
the Commission’s rules or regulations
thereunder regarding any document
that the attorney has notice will be
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filed with or submitted to, or incor-
porated into any document that will be
filed with or submitted to, the Com-
mission, including the provision of
such advice in the context of preparing,
or participating in the preparation of,
any such document; or

(iv) Advising an issuer as to whether
information or a statement, opinion, or
other writing is required under the
United States securities laws or the
Commission’s rules or regulations
thereunder to be filed with or sub-
mitted to, or incorporated into any
document that will be filed with or
submitted to, the Commission; but

(2) Does not include an attorney who:

(i) Conducts the activities in para-
graphs (a)(1)(i) through (a)(1)(iv) of this
section other than in the context of
providing legal services to an issuer
with whom the attorney has an attor-
ney-client relationship; or

(ii) Is a non-appearing foreign attor-
ney.

(b) Appropriate response means a re-
sponse to an attorney regarding re-
ported evidence of a material violation
as a result of which the attorney rea-
sonably believes:

(1) That no material violation, as de-
fined in paragraph (i) of this section,
has occurred, is ongoing, or is about to
occur;

(2) That the issuer has, as necessary,
adopted appropriate remedial meas-
ures, including appropriate steps or
sanctions to stop any material viola-
tions that are ongoing, to prevent any
material violation that has yet to
occur, and to remedy or otherwise ap-
propriately address any material viola-
tion that has already occurred and to
minimize the likelihood of its recur-
rence; or

(3) That the issuer, with the consent
of the issuer’s board of directors, a
committee thereof to whom a report
could be made pursuant to §205.3(b)(3),
or a qualified legal compliance com-
mittee, has retained or directed an at-
torney to review the reported evidence
of a material violation and either:

(i) Has substantially implemented
any remedial recommendations made
by such attorney after a reasonable in-
vestigation and evaluation of the re-
ported evidence; or
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